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MEMORANDUM OF POINTS AND AUTHORITIES 

2 
 I. INTRODUCTION 

3 
 

In its opposition, Defendant City of Burbank presents two novel and patently incorrect 

4 arguments: (1) that persons who are not a party to a lawsuit have no First Amendment rights, and 

5 (2) that Plaintiffs (who are not suing on behalf of said persons) have no ability to even bring this 

6 egregious violation to the Court's attention in the context of this litigation. As further discussed 

7 below, each of the cases that Defendant cites to have to do with standing to file suit. Plaintiff 

8 cannot find any case law which states that, when making a law and motion ruling, the Court cannot 

9 consider the First Amendment rights of the public which may be trampled in an ongoing litigation. 

10 
 

Further, in an astounding reversal, newly-appointed defense counsel argues that a tape 

11 recording of a conversation which took place on or about April 2009 is "central and critical" to this 

12 lawsuit — when barely eight months ago it was demanded that Plaintiffs stipulate "that neither the 

13 tape recording nor its fruits are admissible in any official proceeding, for any purpose." (Compare 

14 Opposition 1:23-24 to Letter to Plaintiffs dated June 17, 2010 (emphasis added), a true and correct 

15 copy of which is attached to the Declaration of Joseph M. Levy ("Levy Decl.") as Exhibit A). As 

16 the Court is well aware, Plaintiffs anonymously received a copy of a tape which contains snippets of 

17 audio from Defendant's witness Mike Parrinello. When the recording was used to contradict Mr. 

18 Parrinello's testimony, it was characterized as a "recording... made in violation of Penal Code § 

1.9 632" and furthermore, neither it "nor its fruits" could be used. Now suddenly "what [Plaintiff] 

20 Rodriquez [sic] in fact said in that conversation is central to the parties' claims and defenses"! 

21 (Compare Exhibit A to Opposition p. 1:16-17). Defendant cannot claim that the tape is relevant 

22 
 only when, as here, it suits Burbank's purposes for stifling public criticism. 

23 
 

In order to quell dissent, Defendant has taken to trolling internet message boards for 

24 unsubstantiated rumors and harassing members of the public who anonymously comment on this 

25 very public case. Ironically, Defendant claims that one of those persons, Eric Michael Cap, is "far 

26 from upset" at being pulled into this matter, as evidenced by his "open letter" to Burbank following 

27 

28 

PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO MOTION TO QUASH DEPOSITION SUBPOENAS 



2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

his deposition.' (A true and correct copy of the "letter" is attached as Levy Decl. Exhibit B) 

Defendants obviously did not read the letter, or they would have seen the following: 

"How much did my recent Deposition in the matter of Omar Rodriquez et al vs. Burbank 

Police Dept. et al, cost Burbank taxpayers, including all costs for Subpoenas 

(Google/YouTube, me), Private Investigators (Gary Prince @ Prince Investigations), 

Attorneys (Thomas G Mackey @ Jackson Lewis, Veronica Von Grabow @ Mitchell 

Silberg & Knupp), Videographer (Chuch Goswitz @ Legal Video Services) and Court 

Reporter (Lana L. Loper @ Affinity)? 

For those of you who aren't aware, last Tuesday I gave a Deposition in the above matters 

pursuant to the attached Subpoena and Request for Documents. The Deposition was a result 

of videos I re-posted on YouTube.com  featuring BPOA Pres. Mike Parrinello, who appears 

to give false testimony on numerous occasions based on secretly recorded audio excerpts 

played following his answers. I make no apologies for exercising my 1st Amendment 

Rights in posting the videos; I believe I have a moral responsibility/duty to share 

important information with the public and will continue to exercise these rights. I was 

asked how I got the video, if I'd had any communication with any of the parties listed in the 

subpoena, if I knew who edited or posted the original video, if I know who has 27 secret 

audio tapes, if I know who a blogger named "Going Nuts" is, and other questions totally 

unrelated to the case subject matter. At the end of the day it was a fruitless exercise, an 

abuse of process and waste of everyone's time and thousands of (taxpayer) dollars." 

(Levy Decl. Exhibit B). 

The Court should protect the Plaintiffs and the public from irrelevant discovery abuse by 

defense counsel as noted, and should thereby grant this Motion to Quash in full. 

/// 

'Mr. Cap was deposed on February 1, 2011 by Defendant, despite the fact that Plaintiff objected 
taking it until after this Motion to Quash was ruled upon, since Mr. Cap's identifying information was 
;closed by one of the subpoenaed witnesses following a misrepresentation by defense counsel. (See 
vy Decl. Exhibit C, a true and correct copy of Plaintiff's objection). 

3 
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H. ARGUMENT 

N 
 

A. The Identities of Internet Message Board Posters Are Irrelevant To This Case 

 

3 
 

The subpoenas do not ask for recordings, or information about recordings. Rather, they ask 

4 for the identifying  information for anonymous users, including but not limited to credit card 

5 information. The identities of the anonymous users are irrelevant to this action, and knowing who 

6 the users are has served no purpose thus far except to harass Mr. Cap, whomever "Going Nuts" is, 

7 and whoever else Burbank feels like silencing. Defendant has also repeatedly asked deponents if 

8 they know the identities of other internet users, ostensibly in an attempt to scare those persons given 

9 the opportunity to do so. (Opposition p. 7, citing questions from the deposition of Omar Rodriguez: 

10 "Q: Do you know who the real people are behind any of the pseudonyms that post on that blog?") 

11 The warning here is clear: if you criticize Burbank anonymously, we will track you down, 

12 subpoena you, and haul you in for a deposition. 

 

13 
 

Even if the subpoenas were focused on the recording (which they are not), Defendant's 

14 current characterization of the recording as central to the case is both misinformed and hypocritical. 

15 First comes the revelation that "Burbank contends that Rodriguez's behavior in the April 15` h  

16 conversation was wholly inappropriate and constituted grounds for dismissal," which will come as a 

17 shock to the Burbank City Attorney's office, who is contending that Rodriguez's dismissal had 

18 something to do with an event commonly known as the "Porto's Bakery Investigation." (Opposition 

19 p.10:8 -10). Second is the contradictory claim that the recording is necessary to find out what 

20 Plaintiff Rodriguez said on April 15, 2010, but that the recording "or its fruits" are utterly 

21 inadmissible with respect to what Mike Parrinello said on April 15, 2010. The recording cannot be 

22 both relevant and irrelevant depending on which side of the motion the Burbank Police Department 

23 is on. However, since the subpoenas are not focused on the recording, but rather breaching the 

24 anonymous identities of members of the public, this Motion should be granted. 

 

25 
 

B. The Subpoenas Are Not "Narrowly Tailored" To Obtain Relevant Information 

 

26 
 

Defendant also claims that the subpoenas are "tightly focused on information" when in fact 

27 they do not seek the information that Defendant now purports to want. For instance, the YouTube 

28 subpoena was supposedly calculated to ascertain Mr. Cap's true identity, even though YouTube was 
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not where the Parrinello video originated. Defense counsel conveniently ignored that fact, which is 

curious considering that defense counsel seems to be a regular reader of the semichorus blog. 

Indeed, the only information which was received by Defendant from YouTube was Mr. Cap's 

identity, a formerly-anonymous Burbank critic who re-posted the video.' -  

The subpoenas are only narrowly tailored to find out the true identities of Defendant's 

public critics instead of relevant information. Therefore, this Motion to Quash should be granted. 

C. Plaintiffs Do Not Need "Standing" To Bring Discovery Abuse Objections To The 

Court's Attention 

Both Mr. Cap and "Going Nuts" have raised the issue that they are exercising their First 

Amendment rights with respect to commenting on this litigation. (See Levy Decl. Exhibit B in 

which Mr. Cap expresses his dismay at being deposed, and Exhibit F to the Opposition, page 14, 

where "Going Nuts" states that the recording was "probably sent to me and others because they new 

[sic] we were not afraid to speak out and inform the public.") "Going Nuts" has even been 

threatened with exposure and a lawsuit: "My suggestion to Mike [Parrinello] is to confirm your 

identity and sue you for libel!.... When he sues you he can force you to present the audio and video 

recordings (since you will need to protect yourself) and it will be confirmed that you are a desperate 

fraud! Chew on that for a while!" (Exhibit F to the Opposition, p. 10). Nevertheless, Defendant 

claims that the Court should not care about members of the public who comment on this case 

because they are not parties to this action and therefore have no rights that the Court can consider.' 

This notion is patently false. 

Defendant's Opposition presents an entirely inaccurate analysis of the case Powers v. Ohio 

(1991) 499 U.S. 400, which states: 

"We have recognized the right of litigants to bring actions on behalf of third parties, 

provided three important criteria are satisfied: The litigant must have suffered an "injury in 

2Which was confirmed by Mr. Cap at his deposition. 

3  In a twist of irony, Defendant has concurrently filed an Opposition to Plaintiffs' Pitchess 
otion on behalf of the "Attorneys for Unidentified Potentially Affected Officers of the Burbank Police 
°partment." Apparently, Defendant thinks it has standing to file briefs on behalf of possibly 
inexistent anonymous third parties, yet has the audacity to assert that Plaintiffs lack "standing" to raise 
e privacy interests of actual members of the public. 
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fact," thus giving him or her a "sufficiently concrete interest" in the outcome of the issue in 

dispute, the litigant must have a close relation to the third party; and there must exist some 

hindrance to the third party's ability to protect his or her own interests." Id. at 411. 

(Emphasis added). 

Defendant's Opposition wholly rewrites this law to claim that the first criteria requires that 

Plaintiffs have a concrete interest in a motion to quash. (Opposition p.6:17). Yet, every single 

case cited by Defendants has to do with standing to file suit, not the ability to make an objection or 

bring an issue to the Court's attention in an ongoing litigation. Lujan v. Defenders of Wildlife 

(1992) 504 U.S. 555, (respondents lacked standing under Article III to bring an action), Allen v. 

Wright (1984) 468 U.S. 737 (respondents lacked standing to bring an action against the IRS 

regulations), Elk Grove Unified School Dist. v. Newdow (2004) 542 U.S. I (Plaintiff's Complaint 

did not fall under the zone of interests protected by the law), Secretary of State of Md. v. Joseph H. 

Munson Co, Inc. (1983) 467 U.S. 947 (dicta in a footnote indicates that a lawsuit on Constitutional 

grounds brought by a third party should not be abstract or generalized), Warth v. Seldin (1975) 422 

U.S. 490 (none of the petitioners had standing to bring the lawsuit). Further, Defendant presents no 

evidence that "Going Nuts" has even been notified about the subpoena, and so he/she does not even 

know that his/her rights are at risk of being violated. 

Common discovery procedures indicate that an entity has "standing" to raise an objection on 

privacy grounds even when it isn't that entity's privacy that is being considered. For instance, in 

employment law discovery, it is common for an employer to object to discovery requests seeking 

personal records or identifying information concerning its non-party employees, even when only the 

employees privacy rights are at stake. Likewise, Plaintiffs can object that another's rights are being 

trampled here. Plaintiffs are not suing to protect those rights, (as in Powers and the other cases 

cited by Defendant)— only bringing those rights to the Court's attention. Further, Plaintiffs do have 

a concrete interest in outcome of this Motion - they should not be forced to waste attorney resources 

attending depositions which Defendant has no legal reason to take. Therefore, this Motion to Quash 

should be granted. 
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1 
 D. The "Initial " Subpoenas Are Only Relevant In That If This Motion Is Granted, 

2 ~ Then The "Initial" Subpoenas Should Also Have Been Quashed. 

 

3 
 As noted in Plaintiffs' Motion, Defendant obtained the identity of Mr. Cap after 

4 misrepresenting to Plaintiffs' counsel that it had withdrawn the initial subpoenas. Defendant 

5 claims that it did not intentionally make the misrepresentation. 4  Nevertheless, Defendant does not 

6 deny that a misrepresentation was made to Plaintiffs' counsel. To add insult to injury, it attempted 

7 to make use of its ill-gotten gains by taking the deposition of Mr. Cap over Plaintiffs' objection, a 

8 fruitless exercise which undoubtedly cost the taxpayers of Burbank many thousands of dollars. 

9 Plaintiffs' only point in raising the issue of the initial subpoenas is that the Court would also have 

10 granted a Motion to Quash identical subpoenas had Plaintiffs known that they were not actually 

11 withdrawn. Plaintiffs merely wish to preserve their rights in this regard. 

 

12 
 III. CONCLUSION 

 

13 
 

WHEREFORE, for the foregoing reasons, Plaintiff respectfully requests that the Court: 

 

14 
 1. Quash the Deposition Subpoenas For Production of Business Records submitted to 

15 Automattic and YouTube; and 

 

16 
 

2.  Grant such other and further relief as the court may deem just and proper. 

17 

 

18 
 

DATED: March 4, 2011  LAW OFFI 
 

OF RHEUBAN & GRESEN 
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JOSEPH M. LEVY 
Attorney % for Plaintiffs Omar Rods 
Karagio$ian, Cindy Guillen-Gpjez 
and'Janial Childs 

uez, Steve 
Elfego Rodriguez 

4Defense counsel Thomas Mackey asserts that he had issued instruction to withdraw the 
)poena "through... paralegal Art Frescas," thereby throwing Mr. Frescas under the bus. (Declaration 
Thomas Mackey, ¶ 12) With apologies to Mr. Frescas, Mr. Mackey is the attorney in this matter and 
iuld have actually checked before making any misrepresentations to Plaintiff's counsel. Further, Mr. 
Lckey falsely represented that on January 14, 2010 he first saw the letter from Google which identified 
. Cap, a claim which Plaintiffs find absurd since Mr. Cap had been served with a subpoena days 
Tier. 
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1 
 

DECLARATION OF JOSEPH M . LEVY  

 

2 
 

I, JOSEPH M. LEVY, declare: 

 

3 
 

I am an attorney licensed to practice law in all counts of the State of California and am an 

4 associate at Rheuban & Gresen, attorneys of record for the Plaintiffs. As such, I am familiar with 

5 the facts in this case. If called and sworn as a witness, I could and would competently testify to the 

6 following: 

 

7 
 

1. This action arises out of claims that Plaintiffs Omar Rodriguez, Cindy Guillen- 

8 Gomez and Steve Karagiosian alleged under the Fair Employment and Housing Act. 

 

9 
 

2. Attached hereto as Exhibit A is a true and correct copy of a letter to Plaintiffs dated 

10 June 17, 2010. 

 

11 
 

3. Attached hereto as Exhibit B is a true and correct copy of "Open Letter to Burbank City 

12 I Council re Bonuses & Burbank Police Dept. Litigation" by Eric Michael Cap 

13 (http://iluvburbank.wordpress.com/2011/02/1  6/letter-to-burbank-city-council-re- 

14 bonuses-burbank-police-dept-litigationl). 

 

15 
 

4. Attached hereto as Exhibit C is a true and correct copy of Plaintiff's Objection to Eric 

16 Michael Cap's deposition. 

 

17 
 

I declare under penalty of perjury under the law of the State of California that the foregoing 

18 is true and correct to the best of my knowledge. 

 

19 
 

Executed this 4 t" day of March 2011 at Encino/California. 

20 

2 I 
JOSEPH M. LEVY 
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June 17, 2010 

By Facsimile,.✓mail and U.S. Mail 

Gregory W, Smith 
6300 Canoga Ave Ste 1.590 
Woodland Hills, CA 91367 

Solomon Gresen. 
Law Office Rheuban & Gresen 
15910 Ventura Blvd Ste 1610 
Encino, CA 91436 

® PRINQPAL OFFICE 
200 East De] Mar Boulevard, Suite 350 

Pasadena. California 911.05 
Telephone: (626) 683-5600 
Facsimile: (626) 683-5656 

® RIVERSIDE COUNTY OFFICE 
6215 River Crest Drive, Suite A. 

Riverside, California 92507 
Telephone: (951) 653-0130 
Facsimile: (951.) 656-0854 

Re: Detective Michael Parrinello 

Dean Messrs. Smith. and Gresen: 

We represent Mr. Mike Parrinello in his personal and individual capacity, as awitness in the 
Rodriguez and Taylor litigation. 

We have information and believe that you, Mr. Smith, are in possession of a recording from April 
2009, made during a private meeting between Lieutenant Omar Rodriguez, Sergeant Neil Gunn, Sr. 
and Detective Parrinello. Pending further inquiry regarding this recording, we respectfully but firmly 
demand that each of you, and your clients, employees and agents refrain From copying, publishing 
or distributing the recording or any part(s) of it. It is our belief that the recording was made in 
violation of Penal Code §632. 

We demand that you both agree to collect all copies of the recording in the custody or control. of you, 
your clients, agents and employees and provide me with a declaration of compliance; and that you 
both agree that neither you nor you clients, agent or employeeswill ever try to make any use of the 
recording for any purpose w.hatsoever. 



Greg Smith. 
Solomon GreserA 
dune 17. 2010, 
Page 2 

We will be back in touch concerning this matter quite soon. In the meantime, I am asking all counsel 
in both cases to hold any copies of this recording pending a greement on disposition of the copies, 
or further order of the Court. My preference would be to have every copy delivered to my office 
together with your individual representation that neither your clients, nor your employees or agents 
have any additional copes. I will also appreciate yourjoint stipulation that neither the tape recording 
nor its fruits are admissible in any official proceeding, for any purpose - 

I will appreciate hearing from you whether you. are agreeable to this and whether you will deliver 
all copies of the recording to me as requested. 

Cordially, 

M~cw 
MICHAEL P. 

I (~' syr)'t~ 
STONE 

cc ,  MunaBusailah 
Mike Parrinello 
Larry Michaels 
Linda Savitt 
Kristen Pelletier 
Carol Huniiston 
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ILuvBurbank's Blog 
Just another WordPress.com  weblog 

u Airport Shenanigans 
Burbank Election Issues & Candidates —2011>> 

Open Letter to Burbank City Council re Bonuses & Burbank Police 
Dept. Litigation 
By Eric Michael Cap 

Dear Burbank City Council Members & Staff, 

I want to echo Robert Phipps thoughts on the Bonus issue; I strongly oppose the continuation of this practice and ask 
that it be discontinued immediately. If that means tearing up and renegotiating MOU's, so be it. Other Cities are 
instituting furloughs and laying off City workers. Given the choice I'm sure our Labor Unions would prefer to avoid 
such drastic actions to balance the budget, and are hopefully willing to renegotiate their contracts just as auto workers 
did in Detroit for the good of the community, understanding the current economic times, current & anticipated budget 
deficits, and the public's overwhelming disapproval. Moreover, I believe it's time to stop suppressing the truth 
regarding this and other issues and to start telling the truth. I expect total transparency regarding the amount of 
bonuses paid to each individual employee, and find it disturbing that the City continues to defend these secret 
payments and not fully comply with numerous Freedom of Information requests, which have now lead to the Burbank 
Leader's parent company (L.A. Times) filing a lawsuit against us (like we don't already have enough lawsuits). 
Please do not waste more taxpayers money resisting full disclosure. As the Supreme Court has already ruled on this 
issue the end result is a given, and outside of delaying the inevitable for political purposes, there is nothing to be 
gained with the City's continued stubborn refusal to comply. Please provide the L.A. Times / Burbank Leader and the 
Public with the requested information asap! 

I'd also like to know how almost $2 Million allocated for these bonus payments in last year's Budget apparently 
slipped through unnoticed? I expect you as my elected representatives to exercise "due diligence" in making sure that 
every dollar of taxpayers money is maximized. It blows my mind to think that in the face of an $8+ million deficit last 
year, no one apparently picked up on this. That doesn't exactly inspire confidence in your leadership. Were you 
mis-lead by Staff? What else has been hidden from you and us? Try and put yourself in my position; What am I and 
the public suppose to think? This coupled with your handling of the BPD "mess" and your unconscionable decision to 
raise Water Rates by 13% and then weeks later hand out a 21% pay raise to BWP GM Ron Davis (payable over 3 
years), & 7-11% raises to other Snr. BWP Mgmt, have caused me to loose all confidence in your leadership and 
ability to make sound decisions in the best interests of Burbank residents. I believe some @ City Hall are completely 
out of touch with the financial realities & hardships many in this community are facing; you may claim otherwise but 
your actions in these matters tell another story. It pains me to say this as I have supported all of you on the Council at 
one time and would much prefer to "sing your praises", but as the Good Book says; There is a time for 
encouragement, a time for correction and a time for rebuking. Consider this your public rebuke and call for 
repentance! 

A few closing questions and statements: 

Were any bonuses paid to Burbank Police Dept. and other City Employees who gave depositions or 
declarations/affidavits in any of the existing BPD litigation? If so, to whom and how much? 

1 of6  't/4./? ni 1 a as unn 
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Will you direct Staff to provide a full list of the names of all City Employees who are related to each other, as per 
Civil Service Board Member Schlossman's request, to deal with the nepotism issues that are in my opinion one of the 
root causes of our many problems? 

Will you authorize the release of the Merrick Bobb Report into the BPD "mess" or a redacted (PBOR-friendly) 
version of it to the Public prior to the General Election? If not, why not? 

How much has the City spent in total as of 1/31/11 on Burbank Police Dept. Litigation, including all costs for 3rd 
party Attorneys, P.I.'s and any other parties in relation to these matters? 

How much did my recent Deposition in the matter of Omar Rodriquez et al vs. Burbank Police Dept. et al, cost 
Burbank taxpayers, including all costs for Subpoenas (Google/YouTube, me), Private Investigators (Gary Prince @ 
Prince Investigations), Attorneys (Thomas G Mackey @ Jackson Lewis, Veronica Von Grabow @ Mitchell Silberg 
& Knupp), Videographer (Chuch Goswitz @ Legal Video Services) and Court Reporter (Lana L. Loper @ Affinity)? 

For those of you who aren't aware, last Tuesday I gave a Deposition in the above matters pursuant to the attached 
Subpoena and Request for Documents. The Deposition was a result of videos I re-posted on YouTube.com  featuring 
BPOA Pres. Mike Parrinello, who appears to give false testimony on numerous occasions based on secretly recorded 
audio excerpts played following his answers. I make no apologies for exercising my 1st Amendment Rights in posting 
the videos; I believe I have a moral responsibility/duty to share important information with the public and will 
continue to exercise these rights. I was asked how I got the video, if I'd had any communication with any of the 
parties listed in the subpoena, if I knew who edited or posted the original video, if I know who has 27 secret audio 
tapes, if I know who a blogger named "Going Nuts" is, and other questions totally unrelated to the case subject 
matter. At the end of the day it was a fruitless exercise, an abuse of process and waste of everyone's time and 
thousands of (taxpayer) dollars. 

Below are links to the videos in question FYI. Given that these matters are set for Trial shortly, I would encourage 
you to direct the City Attorney to focus his time and energy on trying to expedite settlement of these cases before 
more embarrassing details come out in Court that end up costing taxpayers $ Millions more, not to mention 
irreparable harm to our City & Police Dept. Haven't we already wasted enough money? Haven't enough people been 
hurt, reputations & careers ruined, and our City divided? The buck stops with you and while you may not have 
created this "mess" it's your responsibility to fix it! 

—LINKS- 

YouTube Mike Parrinello Video Part 1 
YouTube Mike Parrinello Video Part2 

Cap Deposition Subpoena PDF Download 

Plaintiffs Motion to Quash PDF Download 

SemiChorus Blog Story — Cap cops to desposition 

SemiChorus Blog Story — Rodriguez Deposition 

Robert Phipps Bonuses Letter PDF Download 

Phil Berlin Bonuses Letter PDF Download 

Councilman Gordon Email Reply PDF Download 

Burbank Leader vs. City of Burbank Lawsuit PDF Download 

CA Supreme Court Case Law PDF Download 

Burbank Employee Gross Salaries — 2010 PDF Download 

Burbank Employee Gross Earnings — 2009 PDF Download 
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Burbank Leader Editorial on Bonuses 

Tags: bonus,bSd,  bpoa,  Burbank ,  bwp, cam, council ,  Dave Golonski ,  David Gordon ,  deposition,  election,  Gary Bric , 
Jess Talamantes ,  lawsuit ,  marsha ramos , hp ipps,  public ,  recall 

This entry was posted on February 16, 2011 at 11:54 am and is filed under Burbank Politics. You can follow any responses to this entry through 
the RSS 2.0 feed. You can leave a response, or trackback from your own site. 

Like One blogger likes this post. 

6 Responses to "Open Letter to Burbank City Council re Bonuses & Burbank Police 
Dept. Litigation" 

1.  Chad Says: 
February 11 2011 at 6:23 am  I  Reply 

In the beginning was the word.... 

*o  Eric Michael Cap  Says: 
February 20, 2011 at 8:35 pm  I  Reply 
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3. .& •  Eric Michael Cap  Says: 
February 20, 2011 at 8:35 pm  I  Reply 

4.  4  Eric Michael Cap  Says: 
February 20, 2011 at 8:36 pm  I  Reply 

4 of 6  3/4/2011 4:45 PM 
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 Eric Michael Cap  Says: 

February 20, 2011 at 8:37 pm  I  Reply 

6.  Eric Michael Cap  Says: 
February 20, 2011 at 8:38 pm  I  Reply 

5 of 6  3/4/2011 4:45 PM 
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<b> <blockquote cite="> <cite> <code> <pre> <del datetime=""> <em> <i> <q cite=""> <strike> 
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Notify me of follow-up comments via email. 

Notify me of new posts via email. 
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SOLOMON E. GRESEN [SBN: 164783] 
 (SPACE BELOW FOR FILING STAMP ONLY) 

JOSEPH M. LEVY [SBN: 230467] 
LAW OFFICES OF RHEUBAN & GRESEN 
15910 VENTURA BOULEVARD, SUITE 1610 
ENCINO, CALIFORNIA 91436 
TELEPHONE: (818) 815-2727 
FACSIMILE: (818) 815-2737 

Attorneys for Plaintiffs Omar Rodriguez, Steve Karagiosian, 
Cindy Guillen-Gomez, Elfego Rodriguez and Jamal Childs 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES - CENTRAL DISTRICT 

OMAR RODRIGUEZ; CINDY GUILLEN-) 
GOMEZ; STEVE KARAGIOSIAN;  ) 
ELFEGO RODRIGUEZ; AND JAMAL CHILDS,) 

) 

) 

Plaintiffs,  ) 
) 

-vs-  ) 
) 

BURBANK POLICE DEPARTMENT; CITY OF) 
BURBANK; AND DOES I THROUGH 100,) 
INCLUSIVE.  ) 

) 

Defendants.  ) 

) 

BURBANK POLICE DEPARTMENT; CITY OF) 
BURBANK,  ) 

) 

Cross-Complainants,  ) 
) 

) 

) 

OMAR RODRIGUEZ, and Individual,  ) 
) 

Cross- Defendant 

Plaintiffs OMAR RODRIGUEZ; CINDY GUILLEN-C+OMEZ; STEVE KARAGIOSIAN, 

(hereinafter "Plaintiffs") hereby object to Defendant's Notice of Taking Deposition of Eric Michael 

Cap and Request 

 

to Production of IJocutnents (the "Deposition Notice") on the toiiowmg grounda. 

PLAThTTIFFS' OBJECTION TO DEFENDANT'S NOTICE OF TAKING DEPOSITION OF 
]RT1 MrCJ-T/ VT C4P t T' REQUEST FOR PPODUCTT2)  OF DOCUMEJkTTP 
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CASE NO.: BC 414 602 

Assigned to: Hon. Joanne B. O'Donnell, Judge 

PLAINTIFFS' OBJECTION TO 
DEFENDANT'S NOTICE OF TAKING 
DEPOSITION OF ERIC MICHAEL CAP AND 
REQUEST FOR PRODUCTION OF 
DOCUMENTS 

Date:  February 1, 2011 
Time:  10:00 a.m. 
Place:  150 N. Third Street 

Burbank, CA 91505 

Complaint Filed: May 28 9  2009 



I 

2 
 

1 .The Deposition Notice was served without complying with Los Angeles County 

3 Superior Court Local Rule 7.12(e)(2), which requires that, in scheduling depositions, consideration 

4 should be given to accommodating the schedules of opposing counsel. 

 

5 
 

2The Deposition Notice fails to the telephone number of the nonparty deponent (as does 

6 the subpoena attached to the Deposition Notice). See Code of Civil Procedure Section 

7 2025.220(a)(3). 

3.The Deposition Notice and attached subpoena violates Code of Civil Procedure Section 

9 2010010(a)(3), because the deposition subpoena purports to compel the production of documents 

to other than business records. Code of Civil Procedure Section 20200 10 governs discovery from a 

11 person who is not a party to the action, and Section 2010.010(a)(3) authorizes only the production 

12 I of business records. 

 

13 
 

4.The subject matter of the deposition notice, the information possessed by the non-party 

14 deponent, and the documents sought by the attached subpoena are not relevant to the subject matter 

15 involved in this action or to the determination of any motion made in this action; and the 

16 information sought from the non-party deponent neither is itself admissible in evidence nor appears 

17 reasonably calculated to lead to the discovery of admissible evidence. (Code of Civil Procedure 

18 Section 2017.010.) 

 

19 
 

5.The burden, expense, and intrusiveness of the discovery sought from the non-party 

20 witness outweighs the likelihood that the information sought will lead to the discovery of 

21 admissible evidence. (Code of Civil Procedure Section 2017.020(a).) 

 

22 
 

6.The discovery sought is unreasonably cumulative or duplicative, or is obtainable from 

23 some other source that is more convenient, less burdensome, or less expensive. (Code of Civil 

24 Procedure Section 2019.030(a)(1). 

25 

26 

 

27 
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PLAJNTIFFS' OBJECTION TO DEFENDANT'S NOTICE OF TAKING DEPOSITION OF 
ERIC MICHAEL CAP AND REQUEST FOR PRODUCTION OF DQCUMENTT 
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By noticing the deposition of non party witness Eric Michael Cap, defendant is  

employing a discovery method for the purpose of causing plaintiffs unwarranted annoyance and 

oppression, and undue burden and expense. (Code of Civil Procedure Section 2023.010(c) 

Dated: January 26, 2011  LAW OFHCES OF RHEUBAN & GRIESEN 

Robert C. Hayden 
Attorneys for Plaintiffs, Omar Rodriguez, Steve 
Karagiosian, Cindy Guillen-Gomez, Elfego Rodriguez 
and Jamal Childs 

PUAINTIFFS' OBJECTION TO DEFENDANT' S NOTICE OF TAKING DEPOSITION OF 
ERIC MICHAEL CAP AND REQUEST FCFrQPJCTI N   F DOCUMENTS 



STEVEN V. RHEUBAN 
SOLCIVIO!'J C. SRESEIi 

L/V (-)bILL5 UI- 

RHEUBAN & GRESEN 
15910  VENTURA BOULEVARD 

SUITE 1610 
ENCINO, CALIFORNIA 91 436 

TELEPHONE: (818)815-2727 
FACSIMILE: (818) 81 5-2737 

STEVEN M. CISCHKE 
ROBERT C. HAYDEN 

JOSEPH M. LEV' 
INDIA 5. THOMPSON 

January 27, 2011 

Via  7241 and US Mail 

Carol Ann Humiston, Esq. 
Senior Assistant City Attorney 
Office of the City Attorney 
275 East Olive Avenue 
Burbank, California 91510-6459 

Re.  Rodriguez, et at v. City of Burbank, et alL 
LASC Case No. BC 414 602 
Meet and Confer /Objections - Deposition of Eric Michael Cap 

Dear Ms. Humiston: 

Enclosed please find our formal objections to the deposition of Eric Michael Cap, which 
you unilaterally noticed for February 1, 2011. 

Mr. Cap's deposition is merely your attempt to use this case to conduct an improper 
investigation into matters that have nothing whatsoever to do with the issues raised in the 
Complaint or the affirmative defenses in your answer. The documents you have requested have 
no relation whatsoever to the subject matter of this lawsuit, and they are not reasonably 
calculated to lead to the discovery of admissible evidence. 

In addition, the subpoenas which led to the identification of Mr. Cap are the subject of a 
pending Motion to Quash, set for March 1, 2011. The information leading to the identification of 
Mr. Cap therefore should not have been produced, and Jackson Lewis claimed that they had 
withdrawn the subpoena. You are now using this improperly obtained information to intimidate 
potential witnesses, punish members of the public for exercising their First Amendment free 
speech rights, and burden Plaintiffs with improper discovery, in violation of Code of Civil 
Procedure § 2023M1. 



Carol Ann Hurniston, Esq. 
January 21, 2011 
Page 2 

For these reasons, as well as for the reasons outlined in the enclosed objections, Plaintiffs 
request that the February 1, 2011 deposition of Mr. Cap be taken off-calendar, At the very least, 
Mr. Cap's deposition should be delayed until after the Motion to Quash is heard by Judge 
Wayne. 

Very truly yours, 

LAW OFFICES OF RHEUBAN & GRESEN 

Joseph M. Levy 

cc:  Thomas G. Mackey, Esq. (via fax & mail) 
Linda Miller Savitt, Esq. (via fax & mail) 
Lawrence A. Michaels, Esq. (via fax & mail) 
Robert Tyson, Esq. (via fax & mail) 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles. I am over the age of eighteen and am not a 
party to the within action. My business address is 15910 Ventura Boulevard, Suite 1610, Encino, 
California 91436. 

On January 27, 2011, I served a copy of the following document described as 
PLAINTIFFS' OBJECTION TO DEFENDANT'S NOTICE OF TAKING DEPOSITION OF 
ERIC MICHAEL CAP AND REQUEST FOR PRODUCTION OF DOCUMENTS on the 
interested parties, through their respective attorneys of 
record in this action by placing a true copy thereof enclosed in sealed envelopes addressed as 
follows: 

Lawrence A. Michaels  Linda Miller Savitt, Esq. 
Mitchell Silberberg & Knupp LLP 

 
Ballard Rosenberg Golper & Savitt, LLP 

11377 West Olympic Boulevard 
 

500 North Brand Boulevard, Twentieth Floor 
Los Angeles, CA 90064-1683 

 
Glendale, California 91203 

Fax: (310) 312-3100 
 

Fax: (818) 506-4827 

Carol Ann Humiston  Robert Tyson, Esq. 
Senior Assistant City Attorney  Burke, Williams & Sorensen, LLP 
Office of the City Attorney  444 South Flower Street, Suite 2400 
275 East Olive Avenue,  Los Angeles, California 90071 
Burbank, California 91510-6459 

 
Fax: (213) 236-2700 

Fax: (818) 238-5724 

Thomas G. Mackey, Esq. 
Jackson Lewis LLP 
725 South Figueroa Street, Suite 2500 
Los Angeles, California 90017 
Fax: (213) 689-0430 

XX  BY MAIL: By placing a true copy thereof enclosed in a sealed envelope(s) addressed 
as above, and placing each for collection and mailing on that date following ordinary 
business practices. I am "readily familiar" with this business's practice for collecting 
and processing correspondence for mailing. On the same day that correspondence is 
placed for collection and mailing, it is deposited in the ordinary course of business 
with the U.S. mail Postal Service in Encino, California, in a sealed envelope with 
postage fully prepaid. 

XX  BY FACSIMILE: Based on an agreement of the parties to accept service by facsimile 
transmission, I faxed the documents to the person(s) at the facsimile numbers listed 
above. The telephone number of the sending facsimile machine is (818) 815-2737. 
The sending facsimile machine issued a transmission report confirming that the 
transmission was complete and without error. A. copy of that report showing the time 
of service is attached. 

XX  STATE: I declare under penalty of perjury under the laws of the State of California. 
that the above is true and correct. 

EXECUTED on January 27, 2011, at Euc, 4 California;' 

ap e. Johns®n i 



*** TX REPORT *** 

TRANSMISSION OK 

TX/RX NO 
RECIPIENT ADDRESS 
DESTINATION ID 
ST. TIME 
TIME USE 
PAGES SENT 
RESULT 

1139 
913103123100 

01/27 16:54 
01'23 

6 
OK 



*** TX REPORT 
* * * * * * * * * * * * * * * * * * * * * 

TRANSMISSION OK 

TX/RX NO  1140 
RECIPIENT ADDRESS  918182385724 
DESTINATION ID 
ST. TIME  01/27 16:55 
TIME USE  0136 
PAGES SENT  6 
RESULT  OK 



*s*  TX REPORT  *:x* 

TRANSMISSION OK 

TX/RX NO 1141 
RECIPIENT ADDRESS 912136890430 
DESTINATION ID 
ST.  TIME 01/27  16:58 
TIME USE 0106 
PAGES SENT 6 
RESULT OK 
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TRANSMISSION OK 

TX/RX NO 
RECIPIENT ADDRESS 
DESTINATION ID 
ST. TIME 
TIME USE 
PAGES SENT' 
RESULT 

1142 
918185064827 

01/27 17:02 
01 06 

6 
OK 
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TRANSMISSION OK 

TX/RX NO 
RECIPIENT ADDRESS 
DESTINATION ID 
ST, TIME 
TIME USE 
PAGES SENT 
RESULT 

1143 
912132362700 

01/27 1704 
01'28 

6 
OK 



PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles. I am over the age of eighteen and am not a 
y to the within action. My business address is 15910 Ventura Boulevard, Suite 1610, Encino, 
fornia 91436. 

On March 4, 2011, I served a copy of the following document described as PLAINTIFFS' 
EPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION TO QUASH 
EPOSITION SUBPOENAS; POINTS AND AUTHORITIES; DECLARATION OF JOSEPH 
[. LEVY on the interested parties in this action as follows: 
Lawrence A. Michaels  Linda Miller Savitt, Esq. 
Mitchell Silberberg & Knupp LLP  Ballard Rosenberg Golper & Savitt, LLP 
11377 West Olympic Boulevard  500 North Brand Boulevard, Twentieth Floor 
Los Angeles, CA 90064-1683 

 
Glendale, California 91203 

Email:  LAM@msk.com  Email:  Isavittnae,brgslaw.com  

Carol Ann Humiston  Thomas G. Mackey, Esq. 
Senior Assistant City Attorney  Jackson Lewis LLP 
Office of the City Attorney  725 South Figueroa Street, Suite 2500 
275 East Olive Avenue,  Los Angeles, California 90017 
Burbank, California 91510-6459 
Email: chumiston@ci.burbank.ca.us 

 Email:  mackeyt@jacksonlewis.com  

Robert Tyson, Esq. 
Burke, Williams & Sorensen, LLP 
444 South Flower Street, Suite 2400 
Los Angeles, California 90071 
Email:  RTvson@bwslaw.com  

BY MAIL: By placing a true copy thereof enclosed in a sealed envelope(s) 
addressed as above, and placing each for collection and mailing on that date 
following ordinary business practices. I am "readily familiar" with this business's 
practice for collecting and processing correspondence for mailing. On the same day 
that correspondence is placed for collection and mailing, it is deposited in the 
ordinary course of business with the U.S. mail Postal Service in Encino, California, 
in a sealed envelope with postage fully prepaid. 

BY E-MAIL OR ELECTRONIC TRANSMISSION: Based on a court order or an 
agreement of the parties to accept service by e-mail or electronic transmission, I 
caused the documents to be sent to the person(s) at the e-mail address listed above. 
My electronic notification address is sf@rglawyers.com . I did not receive, within a 
reasonable time after the transmission, any electronic message or other indication 
that the transmission was unsuccessful. A copy of the electronic transmission 
showing the time of service is attached. 

STATE: I declare under penalty of perjury under the laws of the State of California 
that the above is true and correct. 

EXECUTED on March 4, 2011, at Encino, California. 

Shannon Ford 
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